BI-STATE
MOTOR CARRIERS
263-D Distribution Street, Port Newark NJ 07114

August 5, 2025

David Fish, Executive Director, Legal and Regulatory Services
Department of Labor and Workforce Development

PO Box 110, 13th Floor, Trenton, NJ 08625-0110

Fax: (609) 292-8246

Email: David.Fish@dol.nj.gov

RE: Comments on Proposed New Rules N.J.A.C. 12:11, Proposal Number PRN 2025-051

On behalf of the members of the intermodal trucking community at the Port of New York and
New Jersey, | am writing to express strong opposition to Proposed New Rules N.J.A.C. 12:11.
The Department’s proposal seeks to permanently impose a highly subjective, overly restrictive
interpretation of the ABC test.

As the President of the Association of Bi-State Motor Carriers, | represent trucking companies
that move freight through The Port of NY & NJ, the busiest port on the East Coast—a distinction
that’s now in jeopardy because of these proposed rules. Depending on the time of year, up to
77% of our driver workforce is composed of self-employed owner-operators, and regulations
seek to unfairly limit or even eliminate independent contractors would spell disaster for our port.

| urge the New Jersey Department of Labor to rescind this proposal in its entirety.

Proceeding down this regulatory path will not only hurt the intermodal trucking sector in New
Jersey, it will paralyze the regional supply chain, unleashing far-reaching consequences on the
financial well-being, health and safety of residents in the State of New Jersey and beyond.

Previous attempts to enshrine the Labor Department’s narrow application of the ABC test have
been soundly rejected by the state legislature. This new rulemaking, spearheaded by the
appointed Labor Commissioner, ignores that opposition and bypasses the authority of our
state’s elected legislative representatives. More than a dozen state legislators have publicly
expressed bi-partisan concerns, including a warning that the proposal “departs from existing
statute and case law controlling worker classification.” Labor law attorneys also concluded that
this proposal would eliminate the ability for New Jerseyans to work as independent contractors.

FUNDAMENTAL OBJECTIONS TO THE PROPOSED RULES

One thing | want to make perfectly clear on behalf of the motor carriers | represent: We do not in
any way condone worker misclassification, and we support enforcement and accountability for
businesses that act in bad faith to commit wage theft.



Our primary issue with the proposed rules is that they purportedly aim to protect workers against
misclassification, but in reality, they forcibly misclassify legitimately self-employed individuals
against their will, causing irreparable harm to the livelihoods of an estimated 1.7 million New
Jerseyans.

The New Jersey Department of Labor’s current policies center on an archaic ABC classification
test that has been proven to eliminate jobs. The evaluation criteria used by the NJDOL and the
arbitrary manner in which they are applied has resulted in confusion and a lack of clarity,
allowing for an unlimited number of unspecified factors to determine employee status. This
makes it nearly impossible for business owners who work with independent contractors to know
with any certainty if they are in compliance, as they are forced to navigate a labyrinth of
subjectivity created by these rules. The narrow application of the ABC test adopted by the
current Labor Department does not allow for the existence of properly classified independent
contractors, particularly as it pertains to the trucking industry. Relying heavily on a standard that
harks back to the 1930s, New Jersey’s labor law has not kept pace with the needs of modern-
day workers.

The rule proposal is also unreasonable and dangerous, especially the assertion under the A
prong that merely expecting a worker to comply with any law indicates an employer/employee
relationship. Expecting someone to be a law-abiding citizen isn’t control—it’s common-sense.
This illogical application of the A-prong would disincentivize compliance with basic laws and
safety regulations that serve the common good, such as wearing a seatbelt or stopping for red
lights, putting all New Jerseyans at risk.

The timing of this proposal is ill-advised: With just a few months left in Governor Murphy’s
tenure, this eleventh-hour attempt to codify the Labor Department’s unreasonable, widely
contested application of labor law appears arbitrary and capricious. These changes will only

lead to more uncertainty for independent contractors and the businesses that work with them,
regardless of who assumes control of the Governor’s office in 2026. The incoming
Administration’s perspective may not align with this new rulemaking, leading to “policy whiplash”
for New Jersey’s independent contractors.

The proposal also fails to account for important changes happening on the federal level, where
several key legislative proposals are receiving action in Congress and stand poised to impact
independent contractors nationwide. Now is not the time for New Jersey to implement
unnecessary rule updates that would conflict with Federal law and inevitably lead to protracted
legal battles that could prove expensive for our state.

In addition to these fundamental objections, there is much to be concerned about with the
proposed new rules, starting with the Misclassification Task Force Report upon which the Labor
Department’s policies have been based under Governor Murphy.

THE NJ MISCLASSIFICATION TASK FORCE REPORT

The New Jersey Department of Labor has made no secret of the fact that the 2019 Report of
Governor Murphy’s Task Force on Employee Misclassification was used as the basis for labor
and misclassification policy reforms enacted under this Administration.

Unfortunately, that’s where the transparency stops.



The report does not contain specific details of who the members of Governor Murphy’s
Misclassification Task Force were, nor does it indicate who authored the Report. It lists the
participants in generic terms: three unnamed representatives from the Labor Department, three
from the Treasury Department, and one each from the Department of Law and Public Safety,
the Department of Agriculture, the Department of Banking and Insurance, the Department of
Human Services, the Department of Transportation, and the Economic Development Authority.
The independent contractors and businesses in New Jersey that have been most deeply
impacted by the report and its recommendations deserve to know exactly who took part in the
Task Force, as it is the foundation upon which the Murphy Administration’s labor policies have
been built.

According to a May 7, 2021 press release from the New Jersey Treasury Department boasting of new
misclassification policies, “Treasury had robust representation on the Governor’s Task Force, established
in May 2018 through Executive Order No. 25, with participating members from its divisions of Taxation,
Purchase and Property, Revenue and Enterprise Services, and Property Management and Construction.”

This robust representation by Treasury staffers who do not have direct knowledge of the
motivations of the independent contractor workforce may well explain why so much of the 2019
Task Force report gets it wrong. It also begs the question: Was the Task Force truly focused on
protecting workers, or was it influenced by the need to generate revenues for the cash-strapped
State of New Jersey?

The press release from the Treasury repeats statistics from the 2019 Misclassification Task

Force report that were grossly misinterpreted by someone who perhaps doesn’t understand how
to read and interpret data correctly, or worse, who purposely misrepresented the data to justify a
preferred narrative that was not otherwise provable.

The release perpetuates the easily debunked claim that misclassification “has increased by
approximately 40 percent in the last 10 years” (i.e. 2011-2021). This statement stems from an
inaccurate citation culled from the 2019 Task Force report that made the same erroneous claim
about the years 2009-2019, based on a misconstrued data point from a study that was reported
on in the Harvard Business Review. The Harvard article cited a National Bureau of Economic
Research study that tracked the pace of growth of Independent Contracting from 2005 to 2015.
This data had nothing to do with misclassification, despite repeated attempts to declare
otherwise.

The Treasury Department also justified a number of 2021 policy changes based upon “a 2019 report by
the Stockton University William J. Hughes Center for Public Policy,” which contains citations that
misconstrue data from the very same sources cited by the Task Force Report.

The release went on to make declarative statements about the amount of lost income and revenues that
allegedly resulted from misclassification, which was again based upon the Hughes Center study. These
figures were presented as factual, ignoring the clear warnings from that study’s authors, who advised in
their 2019 update: “Making an estimate of lost income taxes from workers who by their nature are
difficult to track becomes even more arbitrary than earlier estimates. Because of that difficulty, policy
makers are urged to use caution and acknowledge the uncertainty of these estimates when citing
them.” (page 12, Underground Construction Economy in NJ 2019)



Unfortunately, the New Jersey Treasury Department made no such acknowledgement in its
announcement about the policies that were created and implemented based on the study’s wildly
arbitrary estimates. Instead, they again said that the actions taken by the Treasury Department were
“based on recommendations from the Task Force’s report”—a report riddled with bogus information
that the New Jersey Treasury Department, by its own admission, was instrumental in creating.

That doesn’t sound like an endeavor designed to protect independent contractors. It sounds like
an effort to advance a pre-determined viewpoint, exaggerating the amount of misclassification.

It’s also worth noting that the Hughes Center research cited by the Treasury and the
Misclassification Task Force was funded by a group of New Jersey-based labor unions—the
Bricklayers and Allied Craftworkers Labor Management Committee of New Jersey, the
Carpenter Contractor Trust, Associated Construction Contractors of New Jersey, and Masonry
Contractors of New Jersey—groups that have consistently supported policies that restrict the
ability of a worker to be classified as an Independent contractor.

NO RECORDS AVAILABLE OF PUBLIC HEARINGS HELD

The Misclassification Task Force was required to hold public hearings to obtain feedback from
independent contractors, but there are no publicly available transcripts or detailed
documentation from any of the hearings upon which the Task Force report was based. This
disturbing lack of transparency and concealment of key information gathered by Governor
Murphy’s Misclassification Task Force warrants further scrutiny.

According to the 2019 Misclassification Task Force Report, the Task Force held its first meeting
on August 8, 2018, a second meeting on September 18, 2018, and a final meeting on January
28, 2019.

Other than the mention of these meetings in the Task Force report, | have not been able to find
any publicly posted record of who attended these meetings, and no specific details about what
took place. It’s also not clear if advance notice of these meetings was made publicly available.

Archived calendars listing all Legislative Activity, including Hearings, Meetings, and Voting Sessions are
posted at https://www.njleg.state.nj.us/legislative-calendar dating back from January 6, 1997 to present,
but there are no listings advising of the dates and times of Task Force meetings on any of the calendars
from that time period.

The report’s omission of this information is unsettling, but the lack of transparency doesn’t stop
there. The Task Force report also states that “three public forums were held to give
stakeholders an opportunity to address the issue of misclassification.” According to the report,
forums were held in Atlantic City (Oct. 2, 2018), Newark (December 5, 2018), and New
Brunswick (January 17, 2019) “to hear from employees, employers, subject matter experts, and
others affected by misclassification.”

Again, it’s not clear what steps were taken to inform members of the public about these forums,
and how the information was disseminated to ensure diverse participation. | checked multiple
issues of the Legislative Calendar archives and there are no records of any notices on the
Calendars leading up to the meeting dates—no information listed on where and what time they



were held, or how to attend and provide input, as is typically done for public hearings of this

nature.

Employee or Independent Contractor?

The tlaw Jarsey Departn Workicres Devalo pment
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Misclassification
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January 17, 2019
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New Brunswick
City Council Chambers
| 75 Bayard Strest
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This forum will provide the pporturity
for the public to ask questions and allow
task force members to hear feedback
and ideas, to help provide advice
and recommendations on strategies to
combat employee misclassification.

Using a search engine, | was eventually able to find flyers for
two of the forums, but it is unclear how this information was
distributed. The flyer for the third and final forum, which was
held in the New Brunswick City Council Chambers, said
“Space is limited” and, unlike other public hearings hosted by
State agencies, required advance registration through a third-
party, non-governmental website.

| also checked Wayback Machine, a site that archives internet
webpages, to see if a public notice for these forums appeared on
the New Jersey Department of Labor website. The site currently has
6,630 archived screenshots available from the Department’s
website, dating from March 12, 2002 to July 28,2025. | reviewed
snapshots from multiple days leading up to each of the Task Force
meetings and the “public forum” meetings, and found no record of
any notices listed on the Labor Department’s home page or under

Public Notices, nor were they promoted in the Department’s Press Releases archive. (see screenshots)
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The New Jersey Legislature website also has decades worth of Public Hearing Transcripts archived and
posted dating from 1996 through 2025, with links to transcripts and appendices from hundreds of
Commissions and Task Force meetings. Yet the Misclassification Task Force is not listed anywhere on the
pages listing meetings held in 2018 and 2019, and no transcripts are available from any of the meetings
or public forums held by the Misclassification Task Force (see screenshots from the State Legislature’s
website below).

Public Hearing Transcripts 2018 Public Hearing Transcripts 2019

Senate and Assembly Committees Senate and Assembly Committees

Joint Committees, Task Forces, and Councils Joint Committees, Task Forces, and Councils

Legislative Commissions
Legislative Commissions

The Misclassification Task Force report also stated that “more than 200 people attended these
hearings.” Of that number, the report says, “more than 40 people testified about their
experiences with misclassification.”

According to the American Action Forum, there are an estimated 1.7 million Independent Contractors in
the State of New Jersey. “More than 40 people” is not anything close to a representative sample of
experiences and perspectives, and yet, this is amount of information the Misclassification Task Force
based its statewide policy recommendations upon?

Even if every single one of the “more than 40 people” were independent contractors, that would still
constitute a sample size equal to 0.0024117647--statistically ZERO PERCENT of New Jersey’s
independent contractors. We do know, based on a handful of quotes included in the report, that
testimony was provided by labor union representatives and union-affiliated organizations, but the
amount of independent contractor input considered by the Task Force appears to be minimal at best.

It’s clear that the 2019 Misclassification Task Force did not base its conclusions and subsequent
recommendations on well-informed discussions with those who stood to be impacted the most by their
policies. Given these facts, the validity and relevance of the entire Task Force report must be called into
question, including the recommendations which became the basis for labor policy under the Murphy
Administration. The Department’s failure to conduct sufficient outreach to the independent contractor
community also represents a disservice to the state legislators who trusted the validity of the Task Force



Report, and voted in good faith to enact policies that, in reality, were not the product of balanced and
informed discussions with their constituency.

As such, | am requesting that all policies and laws that were enacted based on the 2019
Task Force Report be placed under immediate review by independent counsel, preferably
the U.S. Attorney, to assess the consequences and potential damage that may have resulted
from a report issued under such dubious circumstances.

Recently, state legislators on both sides of the aisle have expressed concern over this rule
proposal, urging the Labor Commissioner to seek out the perspective of independent
contractors. Given the apparent lack of public notification, outreach, and inclusion that occurred
during the Task Force’s information-gathering process, these concerns are clearly well-founded.

WHO DID THE TASK FORCE LISTEN TO, IF NOT INDEPENDENT CONTRACTORS?

By failing to make transcripts from the hearings available to the public, the Task Force
concealed who provided the testimony that informed its policy-making recommendations,
making it impossible to verify the accuracy and truthfulness of the testimony provided, and
whether the information put forth was based on current, factual data rather than outdated
studies misinterpreted in a manner designed to exaggerate the prevalence of misclassification
in our state.

The Task Force’s characterization that these hearings were all “public” is also incorrect. The
Task Force Report states “the first hearing was held at the Interstate Labor and Standards
Association (ILSA) Conference in Atlantic City,” where discussion was focused “primarily in the
construction industry.”
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In fact, attendance at this conference was not free and open to the public, but rather, it was
a ticketed event where the price of admission was $225 per person, not including a hotel
room fee of $79 per night (plus tax and fees, see below). According to the flyer promoting the
conference, “The anticipated attendees at the conference will be representatives from the
construction industry, government agencies, reinvestment authorities, school construction
facilities and economic development agencies.” No mention of the inclusion of independent
contractors.

l ANTERSTATE LABOR STANDARDS ASSOCTIATION

Intarstate Labor Standards hssociation

July 9, 2018
Dear Sir or Madam:

‘The New Jersey Department of Labor and Workloree Development’s Division of Wage and Hour Compliance,
in conjunction with the Interstate Tabor Standards Association (TLSA) 18 hosting the Atlantic Great Takes
Region, Prevailing Wage. Public Worlks Contractor Registration and Misclassification Conference at Cagsars,
Atlantie City, New Jersev starting Tuesday evening, October 2. 2018 thru Thursday, October 4. 2018,

This conference will explore a number of questions involving the Prevailing Wage Act. Contractor Rogistration
Act. Davis-Bacon Act, Misclassification of Workers Act, newly enacted laws and regulations, and the
enforcement activities conducted by neighboring stales as well as the Uniled Stales Depariment of Labor with
respect o crealing an equal playing feld and bidding process for public work, In addition, there is an
apportumity o meet and histen to those m the construction indusiry, where the Prevailing Wage Act. and
Contractor Registration Act, and Misclagsification of Worker Act directly atfect their operation.

The anticipated attendecs at the conference will be representatives from the construction industry, government
agencies. reinvestment authoritios, school construction facilities and ceomomic development agencics.

The cost of the conference will be $223,00 which will include food, refreshments and informational material,
Registration should be completed by September 5, 2018, If vou have anv questions. please call Ruth-Jessica
Rosado at (609) 633-6294, fax (609) 623-1612 or email at: ilsagidol.nj gov,

Malke checks payable to IL.SA (Interstate Labor Standards Association)

For room reservations, please call Cassars at 1-888-516-2215 no later than September 3, 2018, and indicate
code SCTILAS. The room cost 1s $79.00: plus, tax and fees per might. Please note you should mention the
Interstate Labor Standards Association conlerence Lo receive the discounted rale,

Please share thig invitation with all members of your asency that may be interested in attendinp.

We look forward to secing vou at the conferance.

Sincerely,
Robert . Gaines

TLSA New Jersey Regional Represcentative

New Jersev Departiment of Labor and Workdoree Development
Division of Wage and Hour Compliance

PO Box 389

Trenton, New Jersey OBO23-0389

Attachment




According to the agenda for the conference (see captures below), speakers who presented opening
remarks included Governor Phil Murphy, Labor Commissioner Robert Asaro-Angelo, and Assistant Labor
Commissioner John Monahan, who all received equal billing with labor union representative William
Mullen, the President of the NJ Building & Construction Trades.

The Worker Misclassification Panel (held on October 3, 2018, not October 2 as stated in the
report) was composed of three Labor Department representatives who cover Wage and Hour
Compliance; the panel that followed after the break included yet another labor union
representative, Matthew Capece of the Carpenters and Joiners. Independent contractor
representatives are not listed as participants on any of the panels, and it does not appear that
any attempt was made to include their perspective in the discussions.

1L SR AGENDA

1 l b (3 d de A 13t
1 PREVAILING WAGE & MISCLASSIFICATION CONFERENCE
NEW JERSEY DEPARTMENT OF LABOR
AND WORKFORCE DEVELOPMENT

CAESARS, ATLANTIC CITY
OCTOBER 2, 2018 - OCTOBER 4, 2018

7:30 am. — 9:00 am. REGISTRATION/CONTINENTAL BREAKFAST

9:00 a.m. - 9:15 a.m. Welcome and Pledge of Allegiance
» Robert E. Gaines, Director, NJLWD/ILSA

9:15am. - 10:15 am.

» Phil Murphy, Governor- T'enative
» Robert Asaro-Angelo, Commissioner NJLWD
»William Mullen, President, N Building & Construction Trades
# John Monahan, Assistant Commissioner NJLWD

9:15 am. - 10:15 am.

10:15 a.m. - 10:30 a.m. QRNING BREAK

10:30 a.m. = 11:15 a.m. » Francis , Uffice of Labor Law Enforcement - Delaware Departinent of Labor
11:15 a.m. - 12:30 p.m. » Chief Audit Evelyn Rivera and I'om Kilgore - Employer Accounts — Worker Misclassification

12:30 pm. - 1:45p.m. LUNCH

1:45 p.m. - 2:00 p.m. # ¥Frank Meyer, Bureau Chief, NJLWD - New Jersey Asbestos Licensing
2:00 p.m. - 2:15 p.m. > Computer Presentation
2:15 p.m. - 2:30 p.m. 7 ILSA State Updates

2:30 pm. — 3:15 pm. DOLWD & Worker Misclassifi

~ Barry Hickey, Chief of Enforcement, Wage and Hour Compliance, 1
> David Schraeger, Section Chicf, Wage and Hour Compliance, NJLWD
# Evelyn Ku, Senior Investigator, Wage and Hour Compliance, NJLWD

AFTERNOON BREAK

3:15p.m. - 400 p » Matthew Capece, Esq., Representative. Carpenters & Joiners

# Resa Spaziani, Director, CT DOL

400 p.m. - 415p # Closing remarks — Review of tomorrow’s program
e e i § » Break Out Session w/NJDOLWD Worker Misclassification Staff



As with the other meetings hosted by the Misclassification Task Force, there is no transcript
available of this first “public” hearing, nor any indication that independent contractors were
afforded equal opportunity to participate and provide balanced feedback at this ticketed event.

In addition to the apparent lack of balance on the panels, the fees required to participate in this
hearing represent a barrier to entry for economically disadvantaged New Jerseyans who would
have otherwise wanted to participate in the dialogue on this issue. This also contradicts
Governor Murphy’s own Executive Order No. 25, which stated that his intention in establishing
the Task Force was to “promote fairness” and “fight against discrimination.” Citizens should not
have to pay hundreds of dollars to have their voices heard, and | urge the Labor Department to
discontinue this discriminatory, exclusionary practice for any future hearings.

According to the Task Force report, “The second and third forums were held in Newark and New
Brunswick, respectively, where the Task Force heard from employees, employers, subject

matter experts, and other interested parties”. The State of New Jersey has not released full
details about who the Task Force heard from at these forums, what was shared, and how the
information provided influenced the final recommendations, so the amount of participation from
properly classified independent contractors—who by all accounts are the majority of
independent contractors—is impossible to establish, if there was any representation at all.

GIVING INDEPENDENT CONTRACTORS A SEAT AT THE TABLE

I’'m often asked, “Why is the State of New Jersey doing this to us?” Proponents of freelance
busting policies that seek to strictly limit or (as is the case with the currently proposed
rulemaking) outright eliminate the ability to work as an independent contractor claim the goal is
to protect workers and preserve the ability to join a union--yet there is nothing under current
New Jersey labor law stopping anyone from seeking work as an employee and joining a union if
that is their choice.

If the Task Force had made an effort to seek out input from even a fraction of the 1.7 million
independent contractors happily working in the State of New Jersey its members would have
heard the truth: independent contractors prefer self-employment. Independent contractors prefer
the autonomy, flexibility, and higher earning power that goes along with being one’s own boss.
Studies show that workers who function as independent contractors are overwhelmingly doing

so of their own volition, and have no desire to become an employee.

According to the U.S. Bureau of Labor Statistics, 80% of independent contractors prefer self-
employment, and less than 9% would switch to an employee job if given the opportunity. This finding is
corroborated by feedback received from a recent Bi-State poll, where motor carrier companies said their
owner operator drivers exhibit no desire to become company drivers, even when offered generous
compensation and benefits packages and other incentives.

During my comments at the June 23, 2025 public hearing, | urged the Labor Department to
listen to independent contractors, who overwhelmingly oppose these proposed rules in favor of
common-sense, modern-day labor policy that allows them the freedom to choose the way they
earn living. Hosting public hearings and soliciting input is meaningless if the Department of
Labor intends to suppress or otherwise disregard the voices of the workers most impacted by
this proposal.



LABOR UNION INVOLVEMENT IN POLICIES THAT LIMIT INDEPENDENT
CONTRACTORS

As noted above, there are no transcripts or detailed information on who attended the “public
hearings” hosted by Governor Murphy’s Misclassification Task Force.

However, | did locate a copy of testimony that was presented to the New Jersey
Misclassification Task Force in Newark on December 8, 2018 by M. Patricia Smith, senior
counsel for the National Employment Law Project (NELP), a self-described “national legal,
research and policy organization.” Her comments cited data from in-house studies compiled by
NELP, some of which is based on employment data that was gathered more than 30 years ago,
when New Jersey’s workforce looked very different than it does today. These NELP studies are
referenced several times in the Task Force’s 2019 report, and the six recommendations made
by Ms. Smith in her testimony were all incorporated (in some cases, verbatim) into the final
report.

In Ms. Smith’s testimony she stated: “Transparency is important especially when the
government begins new initiatives. Both the public and the state must be able to assess the
success of new initiatives. In addition, transparency allows for critical review of actions taken
and possible corrections or new actions if the results are not as expected.”

On this specific point she and | agree, so in the interests of transparency, it’s important to point out that
NELP has deep ties to union labor organizations, and has been described as "working hand-in-glove on
labor union legislative initiatives.” In fact, NELP has received funding from the Bricklayers Union, the AFL-
ClO, the Service Employees International Union, the United Auto Workers, United Steelworkers, the
Carpenters Union, and the California Nurses Association—groups that have repeatedly pushed for the
advancement of policies that restrict independent contractors.

Another forum participant quoted in the Task Force report is Richard Tolson, Director of the
Bricklayers & Allied Crafts New Jersey (BACNJ) labor union.

Given the lack of full transparency on who else provided testimony to the Task Force, it’s
impossible to ascertain if the input provided at the public forums was balanced and unbiased.
While there are references to “several misclassified independent contractors” providing
testimony, it’s unclear if the misclassification status of these contractors was confirmed by an
audit or if that characterization was assumed by the Task Force itself. There’s also no indication
that any testimony from properly classified independent contractors—again, by all accounts,
majority of independent contractors—was given any consideration by the Task Force.

According to the Task Force report, “The Task Force met a third time, in Trenton, on January 28,
2019, at which time it discussed the information gathered to date at both the public forums and
prior Task Force meetings, and the recommendations stated herein.” Again, no transcripts,
meeting minutes, or detailed information on who attended these meetings or what was said
have been made available. The Task Force report stated that “several stakeholders submitted
written testimony,” but copies of that written testimony have not been posted or made publicly
available.

So much for transparency.



If properly classified independent contractors had been given an opportunity to share their
perspectives with the Task Force, the recommendations might not have been skewed so heavily
against self-employment.

When independent contractors are given the chance to speak for themselves, the conversation
sounds very different.

At the Labor Department’s public hearing held on June 23, 2025, the number of speakers
testifying in opposition to the proposed rulemaking outnumbered its supporters by about 3 to 1.
The minority who spoke in support of the rule were nearly all labor union representatives, yet
two of these union-affiliated speakers (Bernard Corrigan, President of IBEW Local 102 and Eric
Richard of the AFL-CIO) stated this “is not a union or non-union issue.”

As someone who was raised in a proud union household (IBEW and UFT-NY), | support the
rights of employees who wish to unionize, and | agree this should not be a union vs. non-union
issue. Nevertheless, it’s difficult to ignore the disparity of influence and involvement afforded to
union representatives as it pertains to crafting labor policy in New Jersey.

In 2019, when the New Jersey Legislature attempted to pass a bill that was nearly identical to
the anti-independent contractor law from California (Assembly Bill 5), the prime sponsor was
then-Senate President Stephen Sweeney, general vice president of the International Association
of Bridge, Structural, Ornamental and Reinforcing Iron Workers union. Other prime sponsors of
legislation that has targeted industries that work with independent contractors include: Senator
Troy Singleton, a member of the Northeast Regional Council of Carpenters (a regional branch of
the United Brotherhood of Carpenters and Joiners of America (UBC); Assemblyman Wayne
DeAngelo, the President/Business Manager for the Local 269 IBEW; and Assemblyman

Anthony Verrelli, a union organizer and longtime member of the UBC.

It's understandable that these legislators take an interest in policies and legislation that
advances worker protections, but that advocacy must extend to protecting the rights of all
workers, union and non-union alike.

POTENTIAL CONSEQUENCES OF THE PROPOSED RULE

Attorneys who are experts in the field of labor law have analyzed the Labor Department’s
proposal, and they warn of the dire consequences that will ensue if the Department’s
interpretation of the ABC Test is codified.

According to attorney Richard Reibstein of Troutman Pepper Locke, the rule proposal “almost entirely
eviscerates any chance for most ICs and companies using their services from establishing the workers’ IC
status.”

Attorneys Kelly L. McNaughton and Adam Busler of Fox Rothschild’s Labor and Employment Department
said “the proposed regulations codify the DOL's disdain for independent contractors in the State of New
Jersey.”

The Mercatus Center at George Mason University studied the impact of similar rules that were enacted
in other states, and found that ALL types of employment took a hit. “When states adopt an ABC test,”
Mercatus reported, “W-2 employment falls by 4.7%, self-employment drops by 6.4%, and overall




employment declines by 4.8% compared to states using a common-law standard.” They released
another study this week that demonstrated the negative impact that the ABC Test has already had on
New Jersey: their data showed that “in New Jersey the current ABC test has already caused
decreases in employment across the board:

¢ 2 3.81% decrease in W-2 employment (contrary to the goals of New Jersey
policymakers)

* 3 10.08% decrease in self-employment

® 3 3.95% decrease in overall employment”

Simply put: the Labor Department’s proposed rule will destroy jobs and cause irreparable harm
to workers, businesses, and everyone in the State of New Jersey who relies upon independent
contractors.

IMPACT ON THE PORT TRUCKING INDUSTRY, SUPPLY CHAIN, AND OUR

STATE’S ECONOMY

There is no question that if enacted, the proposed rule will have a devastating impact on the
Intermodal Trucking Industry that serves the Port of NY & NJ, which will in turn cause
widespread disruption of our region’s supply chain and irreparable harm to our economy.

There are 18,508 drivers actively working at the Port of NY & NJ (Source: April 2025 data from
the Port Authority of NY & NJ, Sealink Registration Database). Some 12,358 of these drivers
are independent owner-operators.

We cannot keep the supply chain moving with only one-third of our total driver workforce,
especially given the restrictions imposed by federally mandated Hours of Service limitations.

When you consider the number of owner-operator drivers based in New Jersey, the numbers
are even worse: of the 11,062 active drivers based in New Jersey as of April 2025, 75% (8,307)
are owner-operator drivers working with two or more companies.

If New Jersey eliminates the ability for drayage drivers to work as independent owner operators,

it will wipe out the careers of three-quarters of the New Jersey-based truckers who transport
freight at our port.

NJ-Based Port Driver Workforce

= COMPANY DRIVERS = OWNER OPERATORS



According to the June 2023 Economic Impact Study prepared by the North Jersey Transportation
Planning Authority in collaboration with the Shipping Association of New York & New Jersey, the Port
Industry generates closer to $135.3 billion in business activity in our region, over $47.2 billion in personal
income, and nearly $15.7 billion in federal, state and local tax revenues. The State of New Jersey
receives the vast majority of those revenues: over $13 billion in federal, state and local tax revenues.
These revenues would be jeopardized if the supply chain is disrupted by the Labor Department’s forcible
misclassification of owner-operators.

Thousands of jobs supported by the Port Industry would also be impacted, according to the
2023 study: nearly 225,000 direct jobs and close to half a million total jobs in New Jersey alone.

Put simply: the Labor Department’s proposal would cripple our trucking capacity at the port,
resulting in major supply chain disruptions. In a recent survey, New Jersey motor carriers
reported that their owner-operator drivers would rather relocate or leave the industry altogether
than give up the autonomy they enjoy from being self-employed. Motor carriers also said that
they rarely find an owner-operator who is willing to sell their truck and transition to an employee.

To be clear, truck drivers can be employees if that’s what they choose. Some companies
operate exclusively with full-time employee drivers, while others work mostly with owner-
operators, and the vast majority work with both.

If implemented, these rules will impede the delivery of popular consumer goods such as
electronics, cars, clothing, coffee, wine and spirits, and furniture.

But that’s not the worst of it.

Slashing our driver workforce to a mere fraction of what it is now will slow the transport of
perishable foods to the point of spoilage, and there WILL be shortages of critical, life-saving
supplies and essential components sourced from overseas, including:

e the active ingredients for over 90% of the generic medications sold in the United States;

e ingredients essential for manufacturing antibiotics, chemotherapy drugs, penicillin, blood
pressure meds, and anti-depressants for treating mental illness;

e personal protective equipment, needles, syringes, surgical instruments, and diagnostic machines
used in hospitals and doctor’s offices that are essential for life-saving medical care;

e gluten-free grains and other specialized products for those with food-reactive health issues;

e packaging for infant formula, over-the-counter medications, cleaning supplies, personal care
products, and thousands of other goods;

e critical minerals for energy technologies, aerospace, national defense tech, and battery power.

The drayage trucking community’s ability to move exports will also suffer, hurting New Jersey-
based businesses that support our state’s economy with jobs and tax revenues, driving them
away to more business-friendly states.

The consequences would also be a gut punch to consumers. The cost of transporting
goods will skyrocket, and prices for everything will increase—crushing residents who are



already crying out for relief from New Jersey’s high cost of living, soaring property taxes, and
skyrocketing utility and insurance rates.

FEEDBACK DIRECTLY FROM THE NEW JERSEY TRUCKING COMMUNITY

When | spoke at the Department of Labor’s public hearing on the proposed rule on June 23,
2025, | urged the Department to listen to New Jersey’s Independent contractors and businesses
owners who overwhelmingly oppose these new rules in favor of common-sense, modern-day
labor policy.

Here are quotes from a recent poll of Bi-State Motor Carrier members on how the elimination of
owner-operator drivers would impact their ability to move freight at the Port of NY & NJ:

If Independent Owner Operators (O/Os) are eliminated under the proposed ABC rule, the
drayage capacity at the Port of NY & NJ will be devastated overnight. With up to 77% of the port
trucking workforce classified as O/Os, this isn’t just a labor shift—it’s a systemic collapse in

the making.

From my 25 years of experience in logistics and drayage dispatch, | can say without hesitation
that the immediate impact would be a minimum 50% reduction in available drivers. The ripple
effects would include skyrocketing rates, freight delays, severe chassis shortages, yard
congestion, and an overwhelming strain on the limited pool of company drivers. Small

and mid-sized carriers will struggle to survive, and larger carriers will not have the flexibility to
absorb the volume. The O/0 model is not only essential for capacity—it’s a backbone of

the port’s responsiveness and efficiency. These are skilled professionals who have invested

in their own equipment, know the port, and provide the agility that fixed fleets cannot replicate.

This rule, if passed, won’t protect workers—it will paralyze the supply chain. We need
regulatory frameworks that support safety, accountability, and fairness, but this proposal throws
the baby out with the bathwater. The long-term damage to port productivity, regional commerce,
and customer confidence will be irreversible.

Very few of our owner-operators have any desire to become company drivers. Many of these
owner operators have been with us for years, they like their independence and the model works
for them. When we added company trucks none of the owner operators took those

positions, they wanted to keep their independent status.

Even if the O/Os applied to be company drivers, there is the question of whether they can
independently own their trucks or if they have to be sold to the companies. Motor carriers would
also need to increase their insurance expenses along with workers comp and payroll taxes. The
increased overhead would require higher rates to move freight in this area, making
everything more expensive for consumers.

I would have to change my entire business model if NJ eliminates Independent Contractors. The
costs would be very high to purchase new equipment to keep up with the current volume of
work | have. | may also lose drivers who do not want to be company drivers and will possibly
leave the industry or go to a different line of work. Worst case if I cannot afford the initial
costs of switching to company drivers I will have to close my business and start a new

career.



The proposed elimination of Independent Contractors in New Jersey would severely disrupt our
business model and the service we provide to over 400 customers. We would face significant
delays, increased operational costs, and in some cases, complete service interruptions.

This rule does not reflect the realities of our industry. It punishes the very entrepreneurs who
chose the O/0 model for its freedom and earning potential. The consequences would not

only cripple small and mid-sized drayage providers like us but also ripple across

warehouses, retailers, and ultimately consumers.

WHY DO SO MANY OWNER-OPERATORS DO PORT WORK?
Drayage trucking attracts a higher-than-average percentage of owner-operator drivers than any
other sector of trucking, for several reasons:

e Freight movement involves mostly short, localized hauls (50 miles or less). This attracts truck
drivers who like to remain close to home without separation from their families.

e Owner operator drivers control their own schedules and set their own rates, which affords them
higher earning potential than company drivers.

e Freight volumes fluctuate throughout the year depending on retail requirements, and are also
impacted by uncertainties caused by weather and traffic conditions. As such, our nation’s ports
require a workforce that can expand and contract to meet those ever-changing needs. Owner
operators provide the resilience that is necessary to meet the ebbs and flows of freight volumes
without layoffs.

e Having a “busy season” and a “slow season” offers drivers an opportunity to have higher
earnings for several months of the year, followed by periods of time off to visit family, travel, or
take on other work.

e The earning potential is significantly higher for owner-operator truckers. Figures provided by a
sampling of motor carriers in the New Jersey drayage industry indicate compensation ranging
from $155,000 to $262,000 for individual owner-operators, and income ranging from $380,000
to $448,000 for those who operate more than one truck. According to the U.S. Bureau of Labor
Statistics, the average income for employee drayage drivers is between $45,000 and $60,000 per
year. Owner operator truckers tend to be older men and military veterans. Due to their close
involvement with the day-to-day operation of their companies, owner-operators are statistically
safer drivers than company drivers and can earn salaries that are up to 10 times greater than
that of company drivers working for private fleets. Source: CloudTrucks

BI-PARTISAN CONCERNS AND CALLS TO PAUSE THE RULEMAKING

When | attended the June 23 public hearing in Trenton to express strong opposition to the Department’s
proposal and share the perspective of the intermodal trucking community, the room was filled to
standing room only capacity, and the widespread objection to the Department of Labor’s proposal was
unmistakable. | sat in the front row at that hearing, listening to testimony from independent contractors,
business owners, and representatives from industries that rely heavily upon independent contractors to
provide essential services. One after the next, they explained in great detail just how damaging the
proposed rulemaking will be to their livelihoods, and the negative consequences that will result if the



Department moves ahead with this ill-conceived policy. Not one of them condoned misclassification, nor
were they trying to block anyone from becoming an employee if that is what they choose to do. In
contrast, those who endorse the Department’s freelance busting policies are pushing for rulemaking that
would forcibly misclassify independent contractors as employees, demonstrating a blatant disregard for
the devastating consequences that would result.

In the weeks since that hearing, tens of thousands of New Jerseyans have submitted letters in
opposition to the rulemaking. We’ve also seen something truly remarkable: serious concerns
expressed by state legislators on both sides of the political spectrum, urging the Department of
Labor to reconsider its proposal.

Three Democratic State Senators (Johnson, Zwicker and Lagana) wrote directly to

Commissioner Asaro-Angelo, expressing concerns over “the substantial negative impact that
these regulations may have on the thousands of independent business owners who are properly
classified.” They added that “upon reviewing the rule proposal” they were “concerned it departs
from the existing statute and case law controlling worker classification.”

Senator Joseph Cryan, a Democrat representing Legislative District 20—where a large share of
port activity occurs—submitted comments during the public hearing expressing concern over
the proposal and its potential for disruptions at the Port of NY & NJ.

Senator Gopal and his district mates, Assemblywoman Donlon and Assemblywoman Peterpaul, also
Democrats, requested a pause on the new rule, citing the potential to create “serious disruptions for the
state’s businesses and employees”. They wrote that the issue “warrants further study” and urged the
NJDOL to conduct “a formal economic impact analysis.”

| concur with their request for a study to be done of the potential economic impact, and urge the
Department to ensure that the process of compiling such a study be open and transparent,

using real data rather than arbitrary estimates, and have copies of the study posted publicly
once completed.

Another excellent request that | endorse wholeheartedly is the suggestion put forth by the
District 18 Legislators—Senator Patrick Diegnan Jr., Assemblyman Karabinchak and
Assemblyman Stanley—who urged the Labor Department to not only pause the rulemaking, but
also to ‘open the door for more inclusive stakeholder engagement.”

The opposition to the rule proposal is not limited to Democratic lawmakers—it is a bi-partisan
effort. The Republican legislative team in District 24—Senator Space, Assemblywoman
Fantasia and Assemblyman Inganamort—urged Commissioner Asaro-Angelo to withdraw the
proposal “in its entirety,” pointing out that “this regulatory action represents a clear attempt to
bypass the legislature, given that similar legislation has repeatedly failed to advance due to
widespread opposition.”

Republican Senator O’Scanlon and his district mates, Assemblyman Scharfenberger and
Assemblywoman Flynn released statements criticizing the proposal, saying it “will only serve to
make New Jersey more unaffordable for hardworking residents” and cautioning that “the
proposed rule changes would be disastrous for anyone currently working as an independent



contractor” and “these rules punish workers who choose independence.” They called on
Governor Murphy to “step in and stop this overreach now.”

Senator Amato, Assemblyman Rumpf and Assemblyman Myhre relayed concerns from dozens
of their constituents that “the proposed new rules stand to threaten the livelihoods of thousands
of people across the state.”

Senator Angela McKnight, a Democrat representing Jersey City and Bayonne--locations that are
crucial hubs of supply chain activity—warned that “the proposed changes risk harming
independent contractors and the industries they seek to help. The proposed rule is overly broad
and appears likely to reclassify a large number of independent contractors as employees.” She
also warned of the potential for “serious unintended economic consequences, especially in
sectors like transportation” that could lead to “supply chain issues, empty shelves, and higher
consumer costs.”

Additional letters from both Democratic and Republican lawmakers are expected to be filed before the
August 6" deadline. | urge you to heed the concerns expressed by our elected representatives, and
abandon the proposed rulemaking to allow for further analysis on this complex issue that includes
engagement with all stakeholders.

FINAL RECOMMENDATIONS
e The Murphy Administration and the Department of Labor should heed the impassioned
warnings from the legislators who have come together across party lines to unite on this issue.
The Administration and the Department should also thoughtfully consider the comment letters
from workers and industries who will be directly impacted by the proposal, and not allow special
interest groups to dismantle self-employment rights in New Jersey.

e Please LISTEN to the independent contractors who overwhelmingly oppose these proposed new
rules in favor of common-sense, modern-day labor policy.

e New Jersey must take a step back from the deeply flawed 2019 Misclassification Task Force
report, acknowledge its failures, and re-evaluate the policies that were enacted based upon
misconstrued data and insufficient input from New Jersey’s independent contractor workforce.

e Legislators from District 18, which include the Chairman of the Senate Transportation
Committee, called for “more inclusive stakeholder engagement.” | believe the best way to
achieve this is to establish an all-new Task Force on Independent Work that is composed of
participants who are actively working as independent contractors, along with stakeholders from
industries in New Jersey that work most frequently with Independent Contractors. The new Task
Force on Independent Work should convene multiple public hearings that are truly open and
accessible to members of the community across the State of New Jersey. These meetings must
be conducted in a transparent manner, with a livestream option for those who wish to attend
the meeting remotely, in order to ensure that the Task Force bases its report and
recommendations on a significant and a wide-ranging amount of perspectives. All transcripts
and materials relevant to the Task Force and any subsequent report issued must be archived and
available for public review.



e Rescind the current rulemaking proposal, and freeze any further regulations and legislation that
could harm independent contractors.

| urge the New Jersey Department of Labor to welcome Independent Contractors into the
conversation, current research from unbiased sources that truly reflects the modern-day workforce,
and stop relying on outdated data from a by-gone era funded by special interest groups. The needs
of New Jersey’s workforce have evolved, and our state’s labor policy must keep pace.

Federal efforts are already underway to achieve a more modern classification standard that truly
protects the rights of all workers through the Modern Worker Empowerment Act, whose
framework New Jersey would do well to emulate.

As you review the comments submitted on Proposed New Rules N.J.A.C. 12:11, please
thoughtfully consider the feedback you receive from New Jersey’s independent contractors and
the businesses that rely upon them. New Jersey’s approach to labor policy has excluded and
disregarded these voices for far too long. It’s time to give independent contractors and the
industries that rely upon them a seat at the table in a way that is meaningful, inclusive, and
weighted properly, given that the vast majority of independent contractors desperately want to
retain their autonomy and the fundamental right to choose self-employment.

On behalf of the intermodal trucking community, | welcome the opportunity to work
collaboratively with the Department of Labor to craft labor policies that preserve worker choice
and protect our fragile supply chain while ensuring the health, safety, and economic well-being
of all New Jerseyans.

Thank you,

Lisa Yakomin, President
Association on Bi-State Motor Carriers

The Association of Bi-State Motor Carriers is a non-profit membership organization representing the intermodal trucking
industry at the Port of NY & NJ. We are based in Port Newark, New Jersey, and represent more than 200 trucking and
transportation industry companies throughout the metro area. Bi-State members are responsible for transporting a majority
portion of all port and container traffic at the Port of NY-NY, one of the largest and busiest ports in the nation. For more
information, please visit www.bistatemotorcarriers.com




